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both law and facts and can make findings of its own. Boals v. 
Boals 664 P.2d 1191 (Utah 1983). 
4. The fourth issue involves the trial courts finding 
that there were no facts to indicate a substantial change of 
circumstance. 
The standard of appellate review is whether or not the 
trial court makes appropriate findings which clearly articulate the 
Judge1s considerations behind his finding. Hardy v. Hardy 776 P.2d 
917 (Utah App 1989). 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, ETC. 
There are no Constitutional provisions, statutes, 
ordinances, rules and/or regulations which are determinative of the 
issues in this case. 
STATEMENT OF THE CASE 
This is an appeal from a judgement in which the District 
Court found the Appellant to have not presented sufficient evidence 
to show there to have been a substantial change of circumstance 
with regard to the custody question (Findings of Fact No. 2, Record 
page 2 69). The Court therefore refused to consider the evidence 
presented by Appellant showing there to have been a change of 
circumstance and that it was in the best interest of the children 
of the parties to have custody changed from the Defendant/Appellee 
to the Plaintiff/Appellant. The judgement was entered on or about 
the 15th day of March, 1990, in pertinent part denying the Father's 
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on changed circumstances and that evidence may include evidence 
that pertains to the best interests of the child. 
2* The second issue is whether a change of custody from 
the Mother/Appellee to the Father/Appellant is in the best 
interests of the children under the facts adduced at trial. 
The standard of judicial review with regard to what 
constitutes the best interest of the children is set forth in 
several cases, one of which is Hutchison v. Hutchison 649 P.2d 38 
(Utah 1982) which includes in its enumeration of factors the Court 
may consider in determining the child1s best interests: the 
child1s feeling or special needs; the preference of the child; 
keeping siblings together; the relative strength of the child1s 
bond with one or both of the perspective guardians; the general 
interest and continuing previously determined custody arrangements; 
character of the perspective custodian; capacity or willingness to 
function as a parent; moral character and emotional stability; 
duration and depth of desire for custody; ability to provide 
personal rather than surrogate care; impairment of ability to 
function as a parent; reasons for having relinquished custody in 
the past; religious compatibility with the child; kinship; step 
parent status; and financial condition. 
3. The third issue is whether this court can find it to 
be in the best interest of the children to have their custody 
changed from the Mother/Appellee to the Father/Appellant and order 
such change on remand of said issue to the trial court. 
The Court, in matters of equity, may review questions of 
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IN THE UTAH STATE COURT OF APPEALS 
DAVID WALTON, 
Plaintiff-Appellant, 
vs. 
PHYLLIS WALTON, 
Defendant-Appellee, 
Case Wo. 900215-CA 
BRIEF OF APPELLANT 
JURISDICTION OF THE COURT 
Pursuant to the provisions of Section 78-2a-3(g) Utah 
Code Ann, the Court of Appeals has jurisdiction of any appeal from 
the District Court involving divorce, support or Visitation. 
STATEMENT OF ISSUES ON APPEAL 
1» The first issue is in the case of a nonlitigated 
custody decree whether or not the trial court must first find there 
to have been a change of circumstance with regard to change of 
custody before it can consider evidence regarding a requested 
change of custody of children. 
The standard of appellate review is set forth in Elmer v. 
Elmer, 776 P.2d 559 (Utah 1989) which held that in change of 
custody cases involving nonlitigated custody decrees, a trial court 
in applying the changed circumstances test, should receive evidence 
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petition to grant him custody of the children of the parties 
(Paragraph No 3, Record page 27 3) The Court further found the 
Appellant to have proven a reduction in income and therefore 
reduced the child support to an amount consistent with the child 
support guidelines of $438.00 per month and reduced the alimony 
from $350.00 per month to $250.00 per month, and modified the 
visitation rights of the parties to require a specific visitation 
schedule. (Paragraphs 4 & 5, R. page 273) 
Statement of Facts 
1. The Plaintiff/Appellant, David Walton, filed his 
petition to modify a decree of divorce previously entered by the 
Court in this matter on or about the 24th day of September, 1987. 
(Record, Page 147) 
2. As a result of the loss of the Plaintiff's business 
and the substantially reduced income the Appellant was receiving 
from a new business he had started, he filed his petition to modify 
on the 21st day of November, 1988 seeking a reduction in amounts 
due for child support and alimony. (Transcript page 4, line 10 to 
page 8, line 16) 
3. As a result of certain missed hearings and 
unnecessarily repetitive discovery pleadings filed by Appellee's 
counsel, the matter was not heard in a timely manner and prior to 
hearing thereon, Appellant discovered there to have been a 
substantial change in the children's living quarters and care and 
time received from their Mother. As a result thereof, Appellant 
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filed an amended petition to modify the Decree of Divorce on or 
about the 6th day of September, 1989, seeking in addition to the 
other issues, a change in custody. (R. page 2 02) 
4. The Father's home situation had changed from living 
in a condominium at the time o>f the divorce, to one in which he had 
become remarried, had a child with his new wife, was living in a 
single family dwelling in St. George, Utah, and had a stable 
environment in which to maintain the children. (Tr. page 14 line 3 
- 22; page 28 line 5 -22) 
5. The situation of the Appellee had gone from where 
she was, at the time of the divorce, living in a single family 
dwelling in a residential neighborhood, to where she was residing 
with the children in an apartment complex in a less desirable 
neighborhood, was occupied from early morning until late afternoon 
with the chores of a full time student and was spending little time 
with the children and not providing adequate supervision thereof. 
(Tr. page 24 line 18 to page 28 line 4; page 84 line 20 to page 85 
line 12; page 93 line 8 to page 98 line 11) 
6. Linda Hunt, L.S.W., performed a custody evaluation 
and in the performance thereof, investigated and interviewed the 
Father, his new wife, the Mother and the parties three children. 
She submitted a written custody evaluation, submitted it to the 
Court and the parties, was qualified by the Court as an expert 
witness and her report was received into evidence. (Tr. page 55 
line 12 to page 62 line 3; Exhibit #8) 
7. Ms. Hunt*s custody evaluation found that if the 
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children were to live with the Father, they would enjoy an 
improvement in many facets of their lives. Their environment would 
improve, they would live in a single family home in a rural, 
residential neighborhood with a step-brother and sister and half 
brother eager to have them there, with whom they had formed sibling 
relationships, rather than in a small apartment in a large complex 
with surroundings that frightened them. They would experience an 
improved level of safety in that they would not be surrounded by 
busy, high traffic density streets and premises in which acts of 
violence had occurred. The level of supervision they would receive 
would improve in that the Father and/or their step-mother would be 
in the home all of the time. The parenting they would receive would 
improve in that they would be home when not in school and there 
would be a parent around when they were home as opposed to being in 
day care, ten or eleven hours a day, five days a week and after 
that, home with a mother concerned with doing her studying. By 
being around their Father, the three boys would have a male role 
model at a time in their lives when such influence is very 
important. Ms. Hunt's report concluded that it would be in the best 
interests of the children to have custody changed to the Father. 
(Exhibit 8; Tr. page 72 line 21 to page 78 line 7) 
8. The question of custody of the children of the 
parties in the original divorce was decided by stipulation of 
parties when in chambers and not decided by the court after full 
hearing of the issues thereon. (Tr. page 17 lines 13 - 18; R. page 
133, page 140, page 134 paragraph 4 and page 141 paragraph 2) 
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SUMMARY OF ARGUMENTS 
POINT I The Trial Court found the Father did not produce 
evidence showing there to have been a substantial 
change in circumstance with regard to the custody 
issue. The Elmer and Hardy cases hold that such a harsh 
rule is not appropriate in cases where the original 
custody decision was not litigated, and in this case 
the custody issue was decided by stipulation and the 
Trial Court should have used the best interests of the 
children as criteria to address the requested change in 
custody. 
POINT II The preponderance of the evidence adduced at trial 
regarding the custody issue shows that the children's 
situation would be improved by a change of custody to 
the Father. Most of the Factors enumerated in Hutchison 
(Supra) would be met and as far as the children are 
concerned, would be improved if custody was granted to 
the Father. The proper standard for a court to use 
could properly result in a choice by the court of 
between a good situation for the boys and one that is 
better! 
POINT III The Trial Court did not reach a consideration of what 
was in the best interests of the children and this 
Court has the ability to make its own findings of fact 
if the Trial Court's are insufficient. After a review 
of the facts in evidence, this Court should make 
findings of fact consistent with the evidence and in 
support of a change of custody to the Father and 
direct the Trial Court to enter an order 
consistent therewith. 
ARGUMENT 
POINT _I THE COURT ERRED IN HOLDING THAT A SUBSTANTIAL 
CHANGE IN CIRCUMSTANCE MUST BE SHOWN WITH REGARD TO 
CUSTODY BEFORE THE COURT COULD EVALUATE AND RULE UPON 
EVIDENCE GOING TO THE ISSUE OF CUSTODY AND WHAT WAS IN 
THE BEST INTERESTS OF THE CHILDREN, WHERE THE ORIGINAL 
ISSUE OF CUSTODY WAS DECIDED BY STIPULATION OF 
PARTIES WITHOUT THE TAKING OF ANY EVIDENCE THEREON. 
The Supreme Court of the State of Utah has noted that the 
changed circumstance rule should not be rigidly applied when the 
initial award of custody was based on an unadjudicated decree. 
Kramer v. Kramer 738 P.2d 624, 629 (Utah 1987) Cited in Elmer v. 
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Elmer 776 P.2d 599 (Utah 1989) The Court in Elmer, supra, noted 
that the changed circumstances rule has value in that it fosters 
stability in matters of custody but, that such stability should be 
viewed as a means of promoting the ultimate objective, the overall 
best interest of the child, (p. 40, emphasis added) The Court in 
that case goes on to note that a number of courts have held that 
the changed circumstance rule does not apply when custody is 
determined by stipulation or default. (Citing 12 cases at p. 40-41) 
The Court cites Kramer supra, Hogge v. Hogge 649 P. 2d 51 (Utah 
1982), and Hirsch v. Hirsch 725 P.2d 1320 (Utah 1986) as clearly 
reflecting a flexibility in applying the changed-circumstances 
rule. The Court in Hogge changed custody of the child from the 
father to the mother even though it did not find the father to be 
inadequate as a parent, but because the mother offered an 
environment more conducive to the normal development of the child, 
i.e. it was in the best interest of the child to have custody 
changed. The holding in the Elmer case is that, in change of 
custody cases involving a nonlitigated custody decree, a trial 
court, in applying the changed-circumstance test, should receive 
evidence on changed circumstances and that evidence may include 
evidence that pertains to the best interests of the child. The 
Court there affirmed the trial court which had not applied a strict 
changed-circumstances test and had applied a best interests of the 
child test. 
There has been no prior adjudication of the custody 
question between the Father and Mother. The trial court in the 
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instant case should not have applied such a strict change of 
circumstance test and should have given its attention to what is in 
the best interests of the children. 
POINT II THE EVIDENCE ADDUCED AT TRIAL CLEARLY 
DEMONSTRATES THAT GRANTING CUSTODY OF THE CHILDREN IS 
IN THE CHILDREN'S BEST INTEREST 
Many things are properly considered in deciding what is 
in the best interest of children in awards of custody. Some of the 
pertinent ones are: the child's feelings or special needs; the 
preference of the child; the strength of the bond between one or 
both prospective custodians; the custodians character or 
willingness to function as parents; duration and depth of desire 
for custody; ability of custodian to provide personal rather than 
surrogate care; kinship; and financial condition. The foregoing are 
some of those considerations set forth in Hutchison v. Hutchison 
649 P.2d 38 (Utah 1982) As stated in the custodial evaluation and 
recommendation of Ms. Hunt, the three boys of the parties are at a 
stage of life where they have an important and special need for a 
male role model to assist them in proper growth and emotional 
development. They all three express a preference to live with their 
Father. Their Father cares deeply about them and has a strong bond 
with his sons. Their Father is willing and anxious to be a full 
time Father to his sons. His desire for custody is motivated by a 
deep concern about what is best for the boys. The Father and his 
wife can provide a complete family unit and conventional, full-
time, first person care for the boys, rather than having to commit 
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them to ten to eleven hours of surrogate day care five days a week. 
The Father desires to be able to take the boys, individually, on 
trips, business and otherwise in order to spend one-on-one time 
with each of his sons. (R. paragraph 5, page 273-274) The Father is 
financially better able to provide for his sons. 
It is not contended that the Mother is incapable of 
providing for the basic needs of the boys. However, the Mother 
cannot provide the role model needed by the boys. Evaluation of the 
depth of her desire for custody must be considered in light of the 
fact that she has three children from an earlier marriage who live 
with their father. (Tr. page 75 lines 16 - 24) Her desire for 
custody must also be considered in the context of the financial 
consequences of custody to her and her ability to go to school 
without working, she wants custody for the income it provides her. 
(Tr. page 97 line 20 - page 98 line 8; page 74 line 21 - page 75 
line 13) She is involved heavily in school and spends little time 
with the children, placing them in day (surrogate) care each week 
day, from approximately 7:00 a.m. until 6:00 p.m. and puts them to 
bed by 8;00 or 8:30 each night. She does not have the financial 
ability to give the boys anything other than a subsistence 
existence and does not report doing the kinds of things with the 
boys that should be done in providing them a proper male role 
model. The children live in a small apartment in a large apartment 
complex, have limited opportunity for play and other friends and 
are frightened about bullies and acts of violence which have 
happened or are rumored to have happened, and whether they happen 
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in fact or not, the fear is there. 
As the Supreme Court said in Hogge supra, 
In regards to the standard for modification of 
custody, the trial court is not required to determine 
merely what is "reasonable and necessary" for the 
welfare of the child; rather, it must decide what 
is "reasonable and necessary" for the "best interests" of 
the child; a standard which may frequently and of 
necessity require a choice between good and better. 
(emphasis added) 
POINT III THE TRIAL COURT DID NOT CONSIDER WHAT WAS IN 
THE BEST INTEREST OF THE CHILDREN. THE EVIDENCE CLEARLY SHOWS 
IT TO BE IN THE BEST INTEREST OF THE CHILDREN TO 
HAVE CUSTODY GIVEN THE FATHER, AND THIS COURT SHOULD 
SO FIND. 
As outlined above, the children of the parties would 
clearly be greatly benefited by being able to live with their 
Father on a full time basis. The Mother would also profit by being 
able to devote the time necessary to her scholastic endeavors to 
reap the maximum benefit therefrom. A great deal of her reluctance 
to relinquish custody is centered in her desire to continue to 
receive the child support that her custody generates. She has 
indicated that there are alternate means of financing her 
education. The children should not be deprived of an improved, more 
desirable and overall, more healthy environment in order to 
simplify their Motherfs scholastic financing situation. 
The trial court found that "it is the further opinion of 
the Court that no facts indication a substantial change of 
circumstance has (sic) been shown by the Plaintiff which would 
warrant modification of custody of the children." (R. page 253) 
This finding is in fact a conclusion by the Court to the effect 
stated. This is not consistent with the requirement that the Court 
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should enter findings which clearly articulate the Judgefs 
considerations behind such a finding. Hardy v. Hardy at page 924 
(Supra)• The trial court made a ruling based upon this finding 
which constitutes a material part of the relief sought by the 
father in this matter. As has been earlier pointed out, there have 
been changes in the manner and style of living of the mother and 
the children in question, which changes are detrimental to the 
interests of the children and there have been changes in the home 
and living situation of the father including a remarriage, stable 
environment in a desireable rural area which would work for the 
benefit of the children. The mother has undergone a change in 
circumstance from being a full-time homekeeper, spending days at 
home with the children, to a full-time student where she places the 
children in surrogate care for a substantial portion of the week. 
Each of the three sons has stated their desire to live permanently 
with their father. In fact, a review of the record fails to 
disclose facts which the Court could rely upon to articulate 
justification for a finding that there was no change in 
circumstance. In fact, the facts as referred to seem to, for the 
most part, cover those factors as enumerated in Hutchison (Supra) 
which the Court may consider in determining the child's best 
interests. These include: child's feelings or special needs; 
preference of the child; keeping siblings together; the strength of 
the bond with the prospective custodian; custodian's character; 
willingness to function as a parent; moral character and emotional 
stability; duration and depth of desire for custody; ability to 
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provide personal rather than surrogate care; any impairment of 
parental function; religious compatibility; kinship; step parent 
status; and financial condition. There being no facts found by the 
Court that would articulate the Court's reason for the finding of 
no change of circumstance with regard to the custody matter, it 
would seem appropriate for the Court to review the facts as stated 
and substitute its findings that there has been in fact a showing 
of a substantial change of circumstance, which findings should be 
remanded to the lower court to require said court to enter such 
findings and enter an order modifying the custody award by changing 
custody of the children from the mother to the father. 
CONCLUSION 
For the foregoing reasons, the Plaintiff/Appellant seeks 
reversal of that part of the trial Court's decision which found 
that the Plaintiff/Appellant had failed to set forth sufficient 
evidence to show there to have been a material change in 
circumstance with regard to the custody issue and further seeks a 
determination by this Court, that pursuant to the cases of Elmer 
and Hardy (Supra), that such a determination need not be made by 
the Court before considering evidence relating to the best interest 
of the children in the context of a sought after change of custody, 
or in the alternative, that a change of circumstance was in fact 
shown to the necessary degree, that it would be in the best 
interests of the children for their custody to be granted to the 
Father and further, that this Court make findings that such a 
change of custody of the children from the Defendant/Appellee to 
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the Plaintiff/Appellant would be in the children's best interest 
and that the Trial Court should so order.. 
Respectfully Submitted this / ^ day of November, 1990. 
D. Kendall Perkins 
Attorney for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I hand mailed, postage pre-paid a 
copy of the foregoing to Phyllis Walton, Pro Se Defendant/Appellant 
1919 Homestead Farm Lane #2, West Valley City, Utah 84119 this/^ 
day of November, 1990. 
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ADDENDUM 
without fraud or misrepresentation on the part of either party, 
and the Plaintiff has failed to pay the Defendant three annual 
payments and therefore owes her the sum of $7,500.00. 
2. The Plaintiff failed to prove a substantial change of 
circumstance with regard to the custody of children issue, which 
would justify a modification thereof. 
3* The Court finds there to be a substantial change of 
circumstance in the income of the Plaintiff, which income has 
been reduced to the sum of $2,200.00 per month from 
approximately $3,200.00 per month at the time of the granting of 
the divorce and that the Defendant's income, for the purpose of 
determining the appropriate amount of child support, is $300.00 
per month. The new amount of child support to be paid by 
Plaintiff is such amount as the child support guidelines yield, 
retroactive to the date of filing of plaintiff!s petition, 
November 27, 1988. 
4. The parties, in open Court, stipulated to modify the 
visitation rights granted Plaintiff to provide that: the parties 
shall alternate major national holidays, the Plaintiff to begin 
with Easter 1990; one-half of the school Christmas vacation, 
alternately, the Plaintiff to have the first half of Christmas 
vacation 1990; a summer visitation of one month ; the right for 
Plaintiff to visit the children when he is in Salt Lake City, up 
to twice a month, overnight or for the weekend if Plaintiff can 
arrange to be in town for the weekend, upon 48 hours notice to 
Defendant; and the right to take each of the three boys, 
2 CO 
REF. P. 6 
property settlement heretofore entered into between the parties 
Is denied. 
2. The Defendant is hereby awarded judgement in the 
amount of $7»500.00 based on the Plaintiff having failed to pay 
three annual payments due under the property settlement between 
the parties. 
3. The petition of the Plaintiff and his amended 
petition to modify requesting a modification of the custody of 
the children is hereby denied. 
4. That the child support obligation of the plaintiff, 
which has been calculated according to the Child Support 
Obligation Worksheet currently in force and a copy of which is 
attached to the Findings of Facts and Conclusions of Law as 
Exhibit " A" is hereby reduced to the amount shown thereon of 
$438.00 per month which is $146.00 per child and which 
modification is retroactive from the date of filing of the 
p l a i n t i f f s petition of November 28, 1988. The alimony 
obligation owed by plaintiff to defendant is hereby reduced to 
the sum of $250.00 per month. 
5. That the visitation rights granted the plaintiff 
are: The parties shall alternate major national holidays, the 
plaintiff to begin with Easter 1990; one half of the school 
Christmas vacation alternately, the plaintiff to have the first 
half of Christmas vacation 1990; a summer visitation of one month 
with the children together; the right for plaintiff to visit the 
children then he is in Salt Lake City up to twice a month, 
2 00273 
KEF. P. 7 
< # • 
D. KENDALL PERKINS (2566) 
Attorney for Plaintiff 
185 South State, Suite 400 
Salt Lake City, Utah 84111 
Telephone: (801) 521-2 552 
w *t « * «• U. £ +*\ *•> *Ct 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
tA DAVID WALTON, 
Plaintiff, 
vs. 
PHYLLIS WALTON, 
Defendant. 
PETITION TO MODIFY DECREE 
OF DIVORCE 
Civil No. D 86 4629 
Judge James S. Sawaya 
COMES NOW the above named plaintiff, by and through 
his attorney D. Kendall Perkins, who hereby alleges in support of 
his petition to modify the decree of divorce as follows: 
1. That he and the above named defendant were divorced 
by a decree of divorce signed by James S. Sawaya, Judge of the 
above named Court on September 24, 1987. 
2. That as was provided in paragraph 3 thereof 
plaintiff was ordered to pay the sum of $250.00 per month for 
three of his minor children for a total of $750.00 per month, and 
in paragraph 4 was required to pay the sum of $350.00 per month 
alimony for five years from the date of the divorce and pursuant 
to paragraph 8 thereof was required to pay the sum of $15,300.00 
in annual installments of $2,500.00 per year. 
3» That the annual total of the amounts required to be 
paid by the plaintiff to defendant are $15,700.00. 
4. That at the time of the divorce, the plaintiff was 
1 00 
1
 DAVID JAMES WALTON, 
2 called as a witness at his own instance, having been 
3
 duly sworn, was examined and testified upon his oath as 
* follows: 
5
 DIRECT EXAMINATION 
6
 BY MR. PERKINS: 
7
 Q. State your name and address. 
8 A. David James Walton, 2931 Bloomington Drive, 
9 \ St. George, Utah. 
10 Q. And Mr. Walton, I would like to draw your 
11 attention to the time that the divorce decree was 
12 entered in this matter, the original decree, I think, 
13 being entered pursuant to a hearing on June 15, 1987. 
14 Do you recall those events? 
15 A. Yes, I do. 
16 Q. With regard to your income at that time, 
17 there's a finding of fact, and stated in the finding of 
18 fact generated from that hearing, finding No. 5 states 
19 that you had income as of this time of $3,200 per 
20 month; is that correct? 
21 A. That is correct. 
22 Q. Now, what has your income done since that 
23 time? 
24 A. It has gone down as a result of my employment 
25 position, company position, so on. 
REF. P. 7 
Q. I would like to show you what has been marked 
as Exhibit No. 1 and ask you if you can recognize that 
document and identify that to the Court, please. 
A. Yes. This is my tax return for the year 
1986. 
Q. Okay. I show you what's been marked as 
Exhibit No. 2, ask if you can identify that exhibit for 
the Court. 
A. Yes. That's my federal income tax return for 
the year 1987. 
Q. And now can you tell the Court what happened 
between 1986 and '87, as far as the income is 
concerned? 
A. There was a drop of, it appears, $18,000 
between the two years. 
Q. I would show you what's been marked as 
Exhibit No. 3 and ask you if you can identify that 
exhibit for the Court, please. 
A. Yes. That's the W2 and 1099 forms reporting 
my income for the year 1987. It is a supplement to 
that '87 federal tax return. 
Q. I will show you what's been marked Exhibit 
No. 4 and ask you to identify that for the Court. 
A. Yes. That's my 1988 federal tax return. 
Q. I will show you what's been marked 
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Plaintiff's Exhibit No. 7 and ask if you can identify 
that, please. 
A. That's a list of my year-to-date income so 
far this year. 
Q. It appears that from '86 to '87 there was a 
drop of approximately seventeen or eighteen thousand 
dollars. Can you explain for the Court why the income 
decreased? Is it decreased from '86 through '87 or 
'88? 
A. In '86 I was working for a company, a 
corporation that had financial abilities and a market 
that provided a substantial income at that point. I 
was president of that company and directing sales of 
computer systems and a proprietary package. That 
company had financial problems and did go out of 
business in 1987, and subsequently I have gone into 
business for myself doing management with dental 
offices, a similar line of work, but it's a management 
rather than a sales company. And my employment now is 
at a lower level because of my company — we're not in 
the same profitable company structure with that 
proprietary software. 
Q. When you say proprietary software, is that 
what the company that you were working with in '86 was 
generating an income with, the ability to sell a 
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software program? 
A. It was an agreement to sell a package that 
was owned by a prior corporation that I had worked for, 
and working with a client base that we had established 
during the prior six years, and upgrading them and 
selling them the software. 
Q. And you still have the ability of selling 
that software? 
A. Not that software. In the position I am in, 
I am doing management, and I do sell software, but I 
don't have the same access at the same rates for the 
same software. That software has become obsolete in 
the following years. That's one of the reasons for the 
financial problems that caused the close of the 
corporation I was working for. 
Q. That software loss, it's market potential — 
and that resulted in an income loss for the company? 
A. Correct. 
Q. And have you been able to replace that 
software with any more of a current software package 
that has the same applicability? 
A. There are other packages but I don't have 
access to the same sales level, because other companies 
have their own sales force and I would then be one 
level higher up the chain as a dealer/retailer rather 
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1 than a distributor. 
2
 Q. Okay. So you do expect your income is going 
3
 to change in the near future to a greater amount than 
4
 what you are showing right now or had shown for the 
5 last couple years? 
6
 A. Not without inflation. At this point I am 
7
 working to the maximum of my capabilities in providing 
8 the management services. Anything beyond, I don't have 
9 the capabilities to work to have more clients because 
10 of my abilities. 
11 Q. Is your time being utilized to the maximum at 
12 this time? 
13 A. A little more than maximum. 
14 Q. How many hours are you putting in on an 
15 average week pursuing this company's business? 
16 A. I am working close to 60 hours a week. 
17 MR. PERKINS: Your Honor, I would ask that 
18 Exhibits 1, 2, 3 4, and 7 be admitted. 
19 MR. PEZELY: Your Honor, I have no objection 
20 to 2, 3, 4, and 7. I am not sure about No. 1. That is 
21 . his income for 1986. This divorce took place in 1987, 
22 and I think the circumstances of the court should be 
23 based upon when the divorce became final. We are 
24 objecting to No. 1. 
25 THE COURT: I think it has probative value. 
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D. KENDALL PERKINS (2566) 
Attorney for Plaintiff 
124 South 600 East, #100 
Salt Lake City, Utah 84102 
Telephone: (801) 533-8505 
IN THE THIRD JUDICIAL DISTRICT COURx 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
DAVID WALTON, 
Plaintiff, 
vs. 
PHYLLIS WALTON, 
Defendant. 
AMENDED 
: PETITION TO MODIFY DECREE 
OF DIVORCE 
: Civil No. D 86 4629 
Judge James S. Sawaya 
COMES NOW the above named plaintiff, by and through 
his attorney D. Kendall Perkins, who hereby alleges in support of 
his petition to modify the decree of divorce as follows: 
FIRST CAUSE OF ACTION 
1. That he and the above named defendant were divorced 
by a decree of divorce signed by James S. Sawaya, Judge of the 
above named Court on September 24, 1987• 
2. That as was provided in paragraph 3 thereof 
plaintiff was ordered to pay the sum of $250.00 per month for 
three of his minor children for a total of $750.00 per month, and 
in paragraph 4 was required to pay the sum of $350.00 per month 
alimony for five years from the date of the divorce and pursuant 
to paragraph 8 thereof was required to pay the sum of $15,300.00 
in annual installments of $2,500.00 per year. 
3» That the annual total of the amounts required to be 
paid by the plaintiff to defendant are $15,700.00. 
1
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4. That at the time of the divorce, the plaintiff was 
operating a business known as Vertical Solutions, Inc. and 
receiving approximately $3,200.00 per month compensation 
therefore and the parties had, prior to their divorce, owned a 
residence and a condominium and it was anticipated that said 
properties had substantial, but unspecified value. 
5. The parties reached an agreement by means of oral 
stipulation which was read into the record and which was later 
memorialized by the preparation of findings of fact and 
conclusions of law that were amended and entered by the Court 
effective September 24, 1937• Paragraph 11 thereof purports to 
be finding of fact with regard to the property settlement to 
which the defendant was entitled, but in fact itself is a 
conclusion and sets forth no facts enabling an independent and 
fair evaluation of the financial situation of the parties and 
therefore, any reasonable and material justification for an award 
of a property settlement of that amount. 
6. That after the divorce, the residence awarded the 
defendant was sold and from which sale plaintiff received net 
proceeds of $1,500.00. The condominium awarded the plaintiff was 
ultimately deeded to the lienholder in lieu of payment of the 
balance due thereon and the plaintiff received nothing by way of 
realization of any equity therefrom. 
7. The corporation Vertical Solutions, Inc. was a 
corporation owed by four shareholders and operated primarily 
through the effects of the plaintiff. The other shareholders 
2
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voted in favor of the corporation purchasing back their shares at 
a cost to said corporation of approximately $45,000.00. After 
the buyout of the other three shareholders and after the parties1 
divorce, Plaintiff continued to operate said business. The 
corporation's primary asset was an accounting software program, 
the sales of which fell off to the point that the corporation 
ceased to be a viable entity and it was voluntarily dissolved at 
the end of 1987 and the plaintiff had to seek a new source of 
income and now earns approximately $2,500.00 per month before 
taxes. 
8. Plaintiff still ovies tfte Itvtertial Revenue Service 
approximately $13,000.00 for withholding and FICA for the last 
two quarters of 1977 for the operation of said business for which 
he is personally responsible. 
9. As a result of the foregoing, the plaintiff is not 
reasonably able to pay the $15,700.00 per year or approximately 
$1,308.00 per month in the nature of child support, alimony and 
property settlement payments and it is reasonable and just that 
the Court modify said decree by reducing the child support, 
alimony and property settlement amounts to amounts that are fair 
and just under the circumstances by reason of the material change 
of circumstances that the plaintiff has experienced since the 
decree of divorce was entered. 
WHEREFORE, plaintiff prays the Court to have hearing on 
the foregoing matters and after having received all the evidence 
thereon, to amend the decree of divorce heretofore entered by the 
3 00204 
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Court to reduce the amounts of child support, alimony and 
property settlement, principal and annual payments, to an amount 
reasonable and just under the changed circumstances. 
SECOND CAUSE OF ACTION 
10. Since the filing of the Plaintiff's petition, 
difficulties have arisen in scheduling visitations with his 
children and the Defendant has failed and refused to cooperate in 
allowing him reasonable visitations with his children and it 
therefore becomes necessary for Plaintiff to petition the Court 
to impose a visitation schedule allowing him definite times and 
durations of visitations which should include visitations twice a 
month when Plaintiff is in Salt Lake City, which visitations 
should either be scheduled a week in advance by notice from 
Plaintiff or in the alternative, the Court should impose 
visitations twice a month on times certain to include overnight 
or for weekends if Plaintiff can arrange a weekend stay; 
Plaintiff should receive visitations on every other Thanksgiving 
and Spring vacations to alternate from year to year; one half of 
the children's school Christmas vacation to rotate from year to 
year between the first half and second half thereof, that 
Plaintiff receive the right to take a trip individually with each 
of the three children and during the summer, to have at least 
thirty days visitation broken into two separate parts of each 
summer. 
11. That since the filing of the Plaintiff's petition, 
Plaintiff has become remarried and has a stable home in St. 
00 
t 
George with sufficient room to provide a conventional home 
setting for the children; that the children have been regularly 
placed in day care at 7:00 A.M. and are left there until 5:00 
P.M., the two oldest of whom go to school for part of that time; 
that they arrive home after 5:30 and are then sent to bed at 
approximately 7:30 P.M., resulting in them spending little time 
with their mother and which results in insufficient time for 
parenting and supervision of the children. This has resulted in 
situations where they are, for a part of the time, around their 
apartment complex, unsupervised, and at least the youngest child 
has taken unsupervised trips to 7-11 with other children in the 
neighborhood resulting in theft of property from the 7-11. 
12. That as a result of the substantial change in 
circumstance in the Plaintiff's life and living circumstances, 
the needs of the children would be better met by having them live 
in a functional family unit and sound home environment as opposed 
to living in an apartment complex without adequate facilities for 
the children to live a normal childhood. This change would also 
result in their not needing to be placed in day care, they would 
receive substantial parenting and supervision and would receive 
the benefits of living in a functional family unit. 
WHEREFORE, Plaintiff prays that the Court enter an 
Order awarding the care, custody, and control to the Plaintiff, 
based on a substantial change of circumstance as is herein before 
alleged or in the alternative, for a firm visitation schedule 
consistent with the guidelines herein before stated, and for such 
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>ther and further relief as the Court deems just when fully 
advised in the premises* 
this to-day of DATED Co ^  day September, 1989. 
D, Kendall Perkins 
CERTIFICATE OF MAILING 
I certify that I mailed a copy of the foregoing, 
postage prepaid, to Martin J. Pezely, Attorney for Defendant, 23 
Maple Street, Midvale, Utah 84047 this fy— day of September, 
1989. 
Q-jftg, ?Qhh.^ 
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strike that. Could you describe your living situation 
at the time of the divorce? 
A. Yes. After we separated and filed for 
divorce, I went and found a condominium that we had 
sold, and the owner who still owed us some money 
transferred the condo back to me with a note that I 
owed him $20,000 to assume that condo as a residence. 
That's where I was living at the time of the divorce 
decree. 
Q. Has the situation changed in any material way 
with regard to your family and living situation since 
then? 
A. Yes. After moving from Salt Lake to St. 
George, we initially rented a home and then found a 
home we were able to acquire without anything down. 
Now we have a home, permanent residence in a 
residential neighborhood. 
Q. Your marital status has changed? 
A. I'm married, have been married for over a 
year and a half. 
Q. And do you have children from this marriage? 
A. Yes. We have one child. 
Q. Now, at the time of the divorce, Mr. Walton, 
the decree awarded Mrs. Walton a property settlement in 
the amount of $15,300, which was to be paid at the rate 
14 
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out and play because there are children that are 
bullies that beat them up or they are afraid to go out, 
or are uncomfortable going out of the unit. So they 
don't feel comfortable leaving the apartment, 
Q. Now, with regard to the situation that exists 
in St, George at your residence, could you describe the 
surroundings and some kinds of things that exist there? 
A. Yes* We live in a residential neighborhood, 
Bloomington in St. George. That is out of the main 
area of town. Even in the St. George environment 
itself, it reminds me a lot of where I grew up, the 
environment where you are not afraid to have kids play, 
where the environment, neighborliness, the low-key 
atmosphere of the city as a whole. 
The neighborhood we are in is strictly 
single-family housing dwelling units with spaces and 
play areas for the children to play. 
Q. Do you know if there are other children 
approximately their ages? 
A. There are a number of neighbors in the area 
that we live in that have children that are in my same 
age group of children, and their age brackets. 
Q. Have you discussed having the children come 
to live with you full time with your present wife? 
A. I did mention it in a letter. 
28 
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Salt Lake, visitation in Salt Lake, not in St. George. 
Q. You have indicated you would like to have 
one-on-one visitation. Would you elaborate on that, 
please? 
A. Yes. Over the years, especially in my 
relationship with the children and with my previous 
stepchildren, I have found that the quality time that 
therapists talk about is important in the boys' self-
worth as well as my bonding and relationship, that is 
very difficult to maintain when you have got all three 
boys together and you are trying to maintain certain 
schedules. 
I don't get time one on one to spend with 
each individual boy to talk to them, really relate to 
them, and to spend one period of time a year, whether 
it be a week or weekend one on one with the boys, I 
feel, would help my relationship with them. 
Q. I would like to direct your attention to the 
situation at the time of the divorce with regard to 
where the children were staying and what their 
circumstances were compared to now. Do you recall 
where the children were living at the time of the 
divorce? 
A, The boys were living in the home in South 
Jordan, residential area in South Jordan, because 
24 
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Phyllis had decided not to have the home and stay 
there• She had talked about moving. She had looked at 
and discussed, on a few occasions, homes in Sandy, 
various places, actual residential homes that she was 
looking to rent. 
She did finally rent a home in a residential 
area in Murray. That's where she moved as she moved 
out of the home. 
Q. Okay. She is there presently? 
A. No, she is not. 
Q. What kind of neighborhood was the Murray 
residence in? 
A. It was surrounded several blocks away by some 
industry, and in some areas the neighborhood was an 
enclosed residential neighborhood with a normal 
residential environment, single-family units, and what 
I would call a regular residential environment. 
Q. Did the children have friends and playmates 
in the area? 
A. Yes, they did. They had friends. When I 
would go to pick them up, they would be playing at the 
friend's home or back yard. 
Q. What kind of play areas were available in 
that neighborhood? 
A. Each of the homes, of course, had large 
25 
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fenced yards, lawn areas that they had in a regular 
neighborhood that they could play, 
Q. Were there facilities to allow the kids to 
play on swings or — 
A. Only at the local church and local school 
yard, which were close, within walking distance* 
Q. Do you know what their situation is now? 
A. Yes, I do. 
Q. Where are they living presently? 
A. They are living in an apartment complex by 
Redwood Road, drive-in off of Redwood Road. 
Q. Would you describe that complex? 
A. High-density dwelling where it borders on two 
major arteries in the valley. There isn't a close-by, 
normal residential neighborhood anywhere within the 
distance you would want the kids walking. The entire 
grounds of the place is made up of either roads, 
driveways, or small sections of lawn, just for 
aesthetics in front of each unit. 
Q. Is there a playground facility at all? 
A. No, not that I have noticed. In talking with 
the boys, I have never seen them playing at a play 
facility, nor have they ever mentioned it unless I ask 
them where they play. They play in friends' homes. 
Q. What about the traffic flow near the area? 
26 
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A. The apartment does border right on Redwood 
Road. It is a block off of 33rd South, Both of those 
are major streets. The street directly behind is a 
minor street bordering on the field and some 
businesses. 
Q. Have you become aware of any problems that 
the children have experienced at this location? 
A. Yes. There are several that the boys 
mentioned when I talked to them. I don't know the 
actual truth of the first one. They have mentioned 
that there was a stabbing or stabbings of people in the 
area, and I don't know if that is true. But they 
believed that it was. 
Also, there are a number of times that the 
boys have reported that they leave the complex, are 
granted permission. Because of that, they leave and go 
other places down Redwood Road. On one particular 
instance — as a matter of fact, all the boys have 
mentioned Jeff, the four year old, going all the way 
down to 3 3rd and Redwood Road to the 7-Eleven. On one 
occasion one of the friends he was with was involved in 
some shoplifting there that was reported. That's how 
he was found. 
Also, the boys have mentioned, in the 
complex, that there are a number of times they won't go 
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out and play because there are children that are 
bullies that beat them up or they are afraid to go out, 
or are uncomfortable going out of the unit. So they 
don't feel comfortable leaving the apartment. 
Q. Now, with regard to the situation that exists 
in St. George at your residence, could you describe the 
surroundings and some kinds of things that exist there? 
A. Yes. We live in a residential neighborhood, 
Bloomington in St. George. That is out of the main 
area of town. Even in the St. George environment 
itself, it reminds me a lot of where I grew up, the 
environment where you are not afraid to have kids play, 
where the environment, neighborliness, the low-key 
atmosphere of the city as a whole. 
The neighborhood we are in is strictly 
single-family housing dwelling units with spaces and 
play areas for the children to play. 
Q. Do you know if there are other children 
approximately their ages? 
A. There are a number of neighbors in the area 
that we live in that have children that are in my same 
age group of children, and their age brackets. 
Q. Have you discussed having the children come 
to live with you full time with your present wife? 
A. I did mention it in a letter. 
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THE COURT: You may step down, 
MR. PERKINS: We would call Phyllis Walton. 
PHYLLIS WALTON. 
called as a witness by the plaintiff, having been duly 
sworn, was examined and testified upon her oath as 
follows: 
DIRECT EXAMINATION 
BY MR. PERKINS: 
Q. Would you state your name and address. 
A. Phyllis Louise Hatch Walton. 1919 Homestead 
Farm Lane, No. 2, West Valley City. 
Q. Ms. Walton, I would like to draw your 
attention to the period of time beginning about when 
the divorce was first initiated. 
A. Yes. 
Q. Do you recall when that was? 
A. It was in June of '86 he mentioned 
dissatisfaction in our marriage. 
Q. Where were you living at that time? 
A. South Jordan. 
Q. In what kind of building or facility were you 
in i 
A. A home. 
Q. Was it a single-family dwelling? 
84 
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A. Yes, it was. 
Q. How long did you continue to reside there? 
A. A year after our separation. 
Q. Do you recall approximately when it was you 
left? 
A. It was in August of 1987. 
Q. And where did you go in August of '87? 
A. I went to Murray on Sanford Drive. 
Q. And what kind of a facility was that? 
A. It was a single-family home. 
Q. And was that a rental home? 
A. Yes. 
Q. What were you paying for rent there? 
A. Five fifty. 
Q. Were you represented by counsel in the 
divorce? 
A. Yes, I was. 
Q. And in discussing the division of property, 
was there any discussion had with Mr. Walton as to what 
ought to happen to the home you are presently living 
in, or you were living in at that time? 
A. He was to get all the property and I was to 
get a $15,000 settlement. 
Q* And what was the $15,000 settlement based on? 
A. Nothing. It was a settlement when I came 
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condominium at the time of the divorce? 
A. I don't know, because he took it over and I 
had nothing to do with it. So I don't know. 
Q. Did your attorney ever make inquiries as to 
how much the condominium was worth, where the money was 
going? 
A. No. 
Q. After you left Murray, where did you move? 
A. I moved to where I presently live. 
Q. When was that, approximately? 
A. It was in August of '88. 
Q. And what prompted you to move there? 
A. Finances. 
Q. How much rent do you pay? 
A. Four fifty. 
Q. Is there any reason you moved from Murray to 
this apartment — how far south is it? 
A. 3650 South. 
Q. Okay. So you just moved further west? 
A. The reason I moved is because it was closer 
to where I was going to be going to school. It wasn't 
as far. It was closer to the kids' day care. That's 
basically why I moved there. 
Q. And what kind of day care have you arranged? 
A. What do you mean, what kind of day care? 
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Q. Where is the day care? 
A, It is called Children's Express. It's on 
50th South and Redwood Road. 
Q. Where was that? 
A. I think about 50th South and Redwood Road. 
Q. What kind of facility is that? 
A. It's an older building. I'm not sure what it 
was before. At this point in time, they are redoing 
it. They are replacing all the carpeting and painting 
the walls and updating it so that I guess it has been 
there a while. They are redoing it right now. 
Q. Do they keep the children in the building all 
the time? 
A. They have a playground out back that is 
enclosed with a fence. 
Q. How long are the children there? 
A. From somewhere between 7:00 and 8:00 in the 
morning until 5:30 at night. 
Q. Is that five days a week? 
A. Yes, it is. 
Q. How much time do you spend in school? 
A. That whole time. What I do is go to school 
from 8:00 until 1:00, and then I spend from 1:00 until 
5:30 doing my studies so that I can come home and not 
have to study when I get home, so I can spend the time 
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at home with my children* 
Q. What about weekends; do you have school work 
to do on Saturdays and Sundays? 
A, No, I don't. I stay at school until I get it 
done. 
Q. Does this day care facility have any 
preschool facility for your youngest child? 
A. Like teaching them basic shapes and colors 
and — yes, they do. It is a day care. 
Q. And is that accredited for that kind of 
teaching? 
A. Yes, it is. 
Q. Now, at the time of the divorce, were you 
working? 
A. No. 
Q. You were at home with the children full time? 
A. Yes. 
Q. And that was in, what, West Jordan and 
Murray? 
A. South Jordan and in Murray. When I moved to 
Murray — I moved there in August, and then the next 
June I started working for Domino's Pizza as a manager-
trainee for $4 an hour. And that didn't work out, and 
I worked for a travel agency for a while for $5 an 
hour. And the money that I made for, you know, for my 
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skill level at $5 an hour, almost every penny I made 
went to my day care, my gas and my travel money and for 
lunches when I was at school. 
So I was working but I wasn't working to help 
better my family and take care of my family. I was 
paying for the day care so I could go to work. 
Q. I understand you are doing well in school. 
A. Yes, I am. 
Q. Do you have any employment possibilities 
after you complete your school? 
A. The schooling that I am getting is in 
accounting, and I can get a two-year degree and 
probably work as a bookkeeper, an accountant's 
assistant. I feel that I have a lot better job 
opportunities to be able to be financially independent 
and to support my family when I do get through. 
Eventually, I would like to go on and get a 
CPA degree, which is three more years beyond what I am 
getting now — working for right now. 
Q. Do you intend to pursue the CPA? 
A. Right now I figure when I get through with 
the schooling here, I am getting some funding through 
the JTPA, so they require that when I get through with 
this degree that I go back to work within a 90-day 
period for a 13-week period. And so I do have to go to 
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work for at least that length of time. Yes, I do plan 
on going back to school and getting my CPA. 
Q. Okay. Is the CPA available at the same 
facility? 
A. No. I would have to go to a four-year 
school. 
Q. You would have to go to the university or 
somewhere? 
A. Yes. 
Q. Are you aware how much time it would take to 
complete a CPA? Is that three additional years? 
A. Three years. 
Q. Well — I should say, how much credit hours 
you have to take each quarter. 
A. No, I don't. I would figure between 
somewhere around 12 and 14. 
Q. It requires a full-time load? 
A. I'm taking 14 to 16 hours now that I have 
taken this past year that I have gone to school. 
Q. Financially, if your support is reduced, will 
you be able to continue to go to school as you want? 
A. If the support is lowered, the only thing I 
could do is go on welfare or I could take out a loan 
and, you know, then after I get out of school I would 
have to pay back that loan, which would be financially 
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strapping to me for a while, 
Q. So it's very important to you that you 
maintain your income, you get full support and alimony 
at this time; is that correct? 
A. Yes. 
Q. Isn't that one of the most important 
considerations you are looking at now? 
A. It is important, not the most important. It 
is important when I get out of school so I can support 
myself and my kids. I am not putting it above raising 
my children. 
Q. I would like to go back to the stipulation 
that was entered into that you talked about. Do you 
recall where that stipulation was actually made? Do 
you understand what the term "stipulation" means? It 
is an agreement that you and Mr. Walton entered into 
that led to the terms of your divorce. 
A. We were in the judge's chambers. 
Q. And was that the first time the stipulation 
had been discussed or agreed to? 
A. I believe so. I am not sure. 
Q. And nobody had shown you a proposed written 
stipulation prior to that time? 
A. Not that I remember, no. 
Q. So it is your testimony that you don't recall 
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her skills in that area? 
A. Only with regard that she was concerned that 
we did renew her license every year. 
MR. PEZELY: That's all I have. Thank you. 
MR. PERKINS: Nothing further. 
THE COURT: We will take a five-minute break. 
[Recess.] 
THE COURT: You may proceed. 
MR. PERKINS: We would call Linda Hunt. 
Please step forward and be sworn. 
LINDA R. HUNT, 
called as a witness by the plaintiff, having been duly 
sworn, was examined and testified upon her oath as 
follows: 
DIRECT EXAMINATION 
BY MR. PERKINS: 
Q. Would you state your name and address? 
A. Linda R. Hunt, 668 South 1000 East, Salt Lake 
City. 
Q. And is it Miss or Mrs.? 
A. Ms. 
Q. Are you presently employed? 
A. Yes, I am. 
Q. And how are you employed? 
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A. I currently am working with FHP, HMO medical 
facility, and I am working as a psychotherapist, a 
licensed clinical social worker for FHP, providing 
individual, family, marriage and group counseling 
therapy. 
Q. And would you briefly explain to the Court 
the education you received that qualified you to work 
in that capacity• 
A. I have a Bachelor's degree in psychology. I 
received that in 1974, and I have a Master's degree in 
social work that I received in 1978. Two years after I 
received the Master's degree, in order to work as a 
clinician in the state of Utah, you have to be 
supervised and work for 2,000 hours in a clinical 
setting and take an examination to get a licensed 
clinical social worker's certification. 
Q. Okay. Did you receive that license? 
A. Yes. 
Q. When did you receive that? 
A. 1980. 
Q. And do you hold any other licenses or 
certifications? 
A. I also have a CSW, which you are required to 
have before you can apply for the LCSW, which is a 
certified social worker certification. 
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Q. When did you receive that? 
A. 1978. 
Q. Are these licenses presently in force? 
A. Yes. 
Q. Since receiving those licenses, have you been 
employed in this field? 
A. I was employed with Salt Lake County Mental 
Health for a ten-year period, left there in 1988, and 
have been currently employed with FHP since April 1989, 
until current. 
Q. As a result of this education and experience 
in these licensures, have you been employed in any 
teaching capacity? 
A. I am an adjunct faculty member for the 
University of Utah School of Social Work and have 
supervised social work students in a clinical setting. 
Q. And is that something you do on a continuing 
basis? 
A. Not currently. This is when I was with Salt 
Lake County Mental Health. It's been since 1988. 
Q. Okay. Have you testified before in any other 
courts? 
A. The Third District, Juvenile Court, and civil 
courts regarding commitment procedures. 
Q. What kind of matters were you testifying in 
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in those courts? 
A. In Juvenile Court and also Third District 
Court, having to do with custody evaluations. With 
civil court having to do with involuntary commitments, 
hospitalization. 
Q. And had you qualified as an expert witness in 
those courts and for those purposes? 
A. Yes. 
Q. Now, Ms. Hunt, are you acquainted with Mr. 
and Mrs. Walton? 
A. I have met David Walton and his ex-wife 
Phyllis Walton in November of this year. 
Q. Could you explain how you became involved and 
what you did after beginning to be involved? 
A. I was contacted by you representing David 
Walton as his attorney for request of a custody 
evaluation. In fact, I was contacted by you probably 
about six weeks before I had any contact with Phyllis 
or David Walton. Due to Phyllis not having been 
noticed that I had been contacted, I met with Phyllis. 
I called Phyllis November 6th, which was a Monday 
evening. She was expecting my call. Very cooperative. 
Set up an appointment to meet with her the following 
evening, November 7, and went to her home. Met with 
her from 8:00 in the evening until 9:15 on an 
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individual basis to discuss the current situation and 
my role as an independent evaluator for custody 
evaluations. 
Q, Did you have cause to talk to any other 
people in that context? 
A. Not that evening. Then I set up a following 
appointment for the following week with Phyllis to 
continue the evaluation with her, and to continue the 
meeting with the three boys, Rex, Ben and Jeff. 
Q. Did you in fact meet with the boys and have a 
discussion with them? 
A. This was Saturday the 11th of November. 
Q. And were you able to discuss these matters 
with any other people other than Mrs. Walton and the 
three boys? 
A. In regards to — 
Q. In regard to the custody evaluation overall. 
A. I consulted with other colleagues after I had 
completed my evaluation. I had a lot of concerns in 
terms of which way my recommendation would go, so I did 
consult with other colleagues. 
Q. As part of the evaluation, did you have an 
opportunity to talk to Mr. Walton? 
A. I met with Mr. Walton on Thursday, November 
9, and then again on Saturday, November 18. I flew to 
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St. George and met with Mr. Walton, his current wife 
Vickie Walton and their two children, his stepchildren, 
Darin and Stacy. I spent the afternoon, Saturday the 
18th, with them. 
Q. As a result of meeting these people and 
interviewing them, did you have an opportunity to 
prepare a document consistent with the report of your 
discussions with them? 
A. I prepared the document, yes. 
MR. PEZELY: Your Honor, may I interrupt. 
Excuse me, Counsel. At this point I think I need to 
enter my concern or objection to the document being 
entered for the testimony by the witness. I don't 
believe any change of circumstance has been shown by 
any previous testimony or evidence from the time that 
divorce has taken place up until this date to get to 
the matter of the subject of Ms. Hunt's report. 
THE COURT: Well, there's been some evidence 
and I will permit the testimony. I realize that the 
foundational issue, the change of circumstances, we 
can't even get her change of custody to show that. 
Even though there may be evidence of the best interest 
and welfare of these children. As long as we 
understand what the conditions and requirements are for 
change of custody, I suppose we can go ahead. 
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MR. PERKINS: Mr. Walton testified with 
regard to the condition of the children at the time of 
the divorce and the situation that existed recently. 
THE COURT: I am saying there's some 
evidence. I will permit it. Go ahead. 
Q. (By Mr. Perkins) I am showing you what's 
been marked as Plaintiff's Exhibit 8 and ask if you can 
recognize this document. 
A. This is the document I prepared, yes. 
Q. And does this document contain an accurate 
statement of your observations and conclusions that 
were reached as a result of your custodial evaluation 
in this matter? 
A. Yes. 
Q. Does it also contain an accurate 
representation as to your recommendations in this 
matter? 
A. Yes. 
MR. PERKINS: Your Honor, we would move two 
things: that you accept Ms. Hunt's qualifications in 
this matter that would qualify her to testify as an 
expert, and we would move for the admission of Exhibit 
8. 
THE COURT: Any objection? 
MR. PEZELY: Just as long as we understand my 
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objection continues, your Honor. 
THE COURT: Yes. She's qualified. I find 
her to be qualified and the exhibit may be admitted. 
MR. PERKINS: Thank you. No further 
questions. 
THE COURT: You may cross-examine. 
CROSS-EXAMINATION 
BY MR. PEZELY: 
Q. Thank you. If I might ask you a few 
questions, Ms. Hunt, take a little bit of your time. 
Before I get to the exhibit itself, your report, you 
mentioned in passing, in regard to Mr. Perkins7 
question, that you were consulting other colleagues as 
to which way the evaluation should go. Is that fairly 
close to what you said? 
A. Not specific in terms of the names of the 
clients. 
Q. Yes. 
A. But in terms of the circumstances, because I 
could find no issues of an unfit parent. I felt like 
Phyllis did a very good job in her parenting skills, as 
I felt that Dave Walton provided the same. So it was a 
very difficult recommendation to make. So, therefore, 
I consulted with other clinicians and colleagues who 
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Linda R. Hunt LCSW 
668 South 1000 East 
Salt Lake City, Utah 84102 
(801) 328-0095 
Custody Evaluation Report 
Re: Walton v. Walton 
Third Judicial District Court 
Civil No. D 86-4629 
(Confidential) 
Date of Report: November 20, 1989 
Adult Participants: 
Mother: Phyllis Walton Age: 38 
Father: David Walton Age: 38 
Stepmother: Vicky Walton Age: 36 
Child Participants: 
Rex Walton Darrin Heinz 
Ben Walton Stacey Heinz 
Jeff Walton 
Children in Question: 
Rex Walton Age: 8 
Ben Walton Age: 6 
Jeff Walton Age: 4 
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Evaluation procedures: 
At the stipulation of the court and the agreement of both 
parents, a custody evaluation was conducted regarding the parents1 
sons, Rex, Ben and Jeff* 
The following procedures were involved. 
Clinical interviews with both parents, stepmother, 
stepchildren and clinical interviews with sons in question. 
A home study was conducted at the residence of Ms. Phyllis 
Walton, where the boys currently reside in West Valley City, Utah. 
A home study was conducted at the residence of Dave Walton 
where his current wife, Vicky his two stepchildren and 5J month 
old son reside in St, George, Utah. 
Background and Allegations: 
Mr. and Mrs. Walton were married in a civil ceremony in 
November, 1979, after meeting at a singles LDS Ward in June of 
1979. They both reported that they were accepting of one another 
and each responded positively to the relationship. They were later 
married in the LDS Temple. Both had previously been married. Mrs. 
Walton brought two children into the marriage from a previous 
marriage, Richard, age 4 and Sarah, age 2. They were married two 
years before Rex was born in 1981. Ben was born in 1983 and Jeff 
was born in 1985. 
Mr. Walton identified his unhappiness in the marriage 
beginning soon after they were married (1980), due to a long 
episode of recurrent major depression which Phyllis was 
experiencing. He reports their sex life and relationship was 
seriously impaired due to Phyllis's decreased libido. He reports 
there was very limited communication between them. 
He states, in 1986, his father had open heart surgery and he 
found out his first wife had been having numerous affairs during 
their marriage. He felt an awakening, and needed to re-evaluate 
his life due to his unhappiness and lack of fulfillment. Phyllis 
and he attended a marriage class through LDS Social Services in the 
spring of 1986, but were unable to benefit from this experience. 
David and Phyllis attempted to work on and reestablish a 
positive marital relationship during the summer of 1986. David 
felt that they were not making progress and requested a divorce in 
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September, 1986. He moved out of their home in South Jordan, Utah, 
relocating to a condominium they jointly owned in Murray, Utah. 
He relocated to St. George, Utah, in January, 1987, to start a 
business in software. They were separated 1J years prior to their 
divorce becoming final. They have been divorced for 2J years with 
Phyllis having custody of the three boys and Dave having liberal 
rights of visitation. 
Mr. Walton is currently petitioning the court for an Amended 
Decree of Divorce to grant him custody of his three sons. 
He reports the precipitating factors for his request are: 
(1) He is concerned about the area of town that his children are 
residing, i.e., the high crime rate and transient lifestyle. He 
stated that the children reported there was a stabbing in their 
neighborhood; (2) His ex-wife is enrolled in Salt Lake Community 
College and the children spend ten hours per day in school and/or 
day care, 5 days a week; and (3) He is concerned about the level 
and amount of supervision his children are receiving. 
Evaluation of the Father 
David (Dave) Walton 
Personal and Family Background: 
Mr. Walton was born in Salt Lake City, Utah in 1952. He is 
the 2nd oldest of six children. He was raised in an active LDS 
family. Both of his parents are blind. His father lost his sight 
at age 5 when he was hit by a truck. His mother gradually lost her 
sight due to complications when she was born. Both of his parents 
have teaching degrees. His father ran a snack bar at Fort Douglas 
(a vocational rehabilitation position) and his mother worked at the 
health department as a transcriber. They moved to Ogden, Utah, 
when Dave was 13. His father bought a telephone answering service 
and his mother ran a secretarial service for MDfs. Dave reports 
his family was very close and nurturing. His parents retired in 
1985 and currently live with another son in Texas. 
Dave graduated from high school in Ogden, He then fulfilled 
an LDS mission to Japan. Upon returning, he enrolled in the 
University of Utah, graduating with a B.A. in business in 1977. 
He married his first wife, Lori Larson in 1975. They were married 
3J years. This marriage produced no children. They were divorced 
in 1978, Dave filed for the divorce, reporting they were never 
compatible from the beginning of their relationship. He felt 
pressured to find a wife after returning from his mission. They 
were married in the Temple in 1975 and divorced in 1978 without 
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conflict. He reports much embarrassment and feeling like a 
failure. 
He was enrolled in The Graduate School of Architecture and 
working part time at England Trucking Company. In March of 1979, 
he decided to take a year off from school and started working in 
the computer business. In May 1979, he met Phyllis and they were 
married in November 1979. 
He married his third wife, Vicky, in May, 1988. Vicky had 
worked for the same company where Dave had previously been 
employed. This is Vicky's second marriage. She has two children 
from her first marriage, Darrin, age 15 and Stacey, age 13, who 
both reside with Dave and Vicky. They now have a 5J month old 
child together. 
He is currently self-empioyed in cfcmpdter software. His 
business is profitable and successful. 
His current wife, Vicky, works part-time for Southern Utah 
Credit Bureau setting up a computer system. Dave is the primary 
caretaker of the baby, approximately 5 hours per day, while Vicky 
works. 
Evaluation of Personality and Social-Emotional Functioning; 
Mr. Walton presented himself as a thoughtful, soft-spoken, 
candid and forthright man. He was articulate and sincere. He 
describes himself as "not a loud and boisterous person, but gentle 
and quiet." He reports having a strong inward strength that was 
given to him by his parents. Although in growing up, there was a 
limited amount of physical closeness, Dave has now developed the 
ability to be demonstrative. He reports his weakness as "can't 
tolerate judgmental people, because of his parents handicap." 
Dave reports he has been a scout leader for ten years and gets 
along well with children. 
Parenting Skills of Father: 
Dave Walton reports he believes in developing a positive 
relationship with his child. He feels this prevents problems and 
therefore discipline is kept at a minimum. He says his role as a 
scout leader for 10 years has been a very positive learning 
experience in how to interact with children. As previously stated, 
Dave is the primary caretaker of his 5$ month old son approximately 
five hours per day. 
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His current family has a boat. They spend a great deal of 
time at Lake Powell on family outings. 
Evaluation of the Stepmother 
Vicky Walton 
Personal and Family Background: 
Vicky Walton was born December 6, 1952, in Portland, Oregon. 
She was adopted as an infant by her parents. She had no other 
siblings. she reports her family had 2 foster boys for a short 
period of time. Her family moved to Spokane, Washington, when she 
was a child. She remembers the family spending a great deal of 
time boating on the lakes around the area. Her family converted 
to the LDS religion when she was 5 years of age. They moved to 
Idaho Falls during her latency period. Her father was self-
employed as a real estate appraiser. Her mother primarily was a 
housewife but had a few odd jobs in retail. At age 15, Vicky and 
her family moved to Twin Falls. She graduated from high school in 
1971. She attended and graduated from Ricks College. She then 
moved to Provo where she attended BYU for 1\ years, majoring in 
nursing. 
Vicky met and married Brad Heinz who was also attending BYU. 
They were married in the LDS Temple in 1974. They were married for 
14 years, divorced in 1988. They had two children, Darrin and 
Stacey, who now live with their mother and stepfather. Vicky 
reports Brad was a perfectionist, very difficult to please. He was 
hostile and controlling. There was a mutual decision for divorce 
after Vicky became aware that he had been having an affair for at 
least two years. Brad is currently remarried to a 19 year old 
woman, living in Park City, and has very limited contact with his 
children. 
Vicky was divorced for 1$ years prior to marrying David 
Walton. They had dated some, but she also dated other men, not yet 
ready to "settle down." 
She decided to get serious with Dave after re-evaluating her 
goals. She felt Dave was kind, giving, loving and would make a 
good marital companion and father. 
Vicky and David were married in May 1988. They made a 
decision to have a child together. Vicky became pregnant a few 
months after the marriage. Her doctor recommended an 
amniocentesis. After the test, the physician reported there was 
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some abnormality in the test, and he could not assure them of a 
normal child. Mark was born in the summer of 1989. He is now 5§ 
months old and there were no congenital defects. 
This potential crisis bonded the family together. It was 
during this time that Vicky and David made the decision to attempt 
to get custody of David's three sons. 
Evaluation of Personality and Social Emotional Functioning: 
Vicky is a tall, thin, attractive woman, with shoulder length 
brunette hair. She was dressed in a matching sweatsuit. She was 
apologetic, saying her energy level was low as she had had the flu 
the night before. 
She presented herself as a poised self confident, bright 
woman. She was warm and talked a lot about her personal growth and 
feelings. She reports she adores her husband and feels hefs added 
to her growth. Vicky describes herself as being happy and content. 
She has now found a balance in her life. She is able to take care 
of herself, along with work, husband and children. 
Parenting skills of Stepmother: 
Vicky reports, "She thinks of herself as a positive role model 
for her children." She has ongoing long discussions with them, 
teaching them the values of family togetherness, trust and counting 
on one another. 
Her approach to discipline is by limiting activity. There is 
a rule never to hit. She does not believe in sending the children 
to their rooms. She removes them from the problem area, gives 
personal space if needed, then discusses the situation. She states 
she doesn't know her stepchildren well, but is wanting and looking 
forward to developing a close nurturing relationship with them. 
She and Dave have talked about who will be responsible for 
initially supervising and managing the children. David will take 
the responsibility initially, with sharing the duties as the 
children become more adjusted. Vicky feels David is a wonderful 
father to both his, her's and their child. They will use a team 
approach and be as flexible as possible. 
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Evaluation of the Stepchildren 
Darrin Heinz, Age 15 
Stacey Heinz, Age 13 
Both Stacey and Darrin reported they loved their stepbrothers, 
and could not think of any negatives in having them live with them. 
They report the "Jsoys are fun" and "we like to be with them." They 
also reported theyl~ove and respect DSve, their stepfather. 
Evaluation of the Home Environment: 
David and Vicky Walton bought a ranch style home in 
Bloomington Hills, St. George, Utah, approximately two months ago. 
The home is 15 years old, but has been newly remodeled by them. 
The home has three bedrooms, two baths, a livingroom, small family 
room, and an attached garage. The home is 1400 square feet. The 
decor is new and modern with warm pastel colors. When they 
purchased the home, they made plans to add on an additional 1,000 
square feet to accommodate their growing family, (new 5J month old 
child) in the spring of 1990. If they are granted custody of the 
boys, the renovation will begin immediately. They have a large 
yard with a trampoline for the children. The bus stop for the 
school is right in front of their home. The school is located 
approximately one mile away. The environment is rural, with open 
spaces. The neighborhood has both young and elderly families. The 
Waltons report feeling very safe there. Darrin and Stacey report 
the same. 
Evaluation of the Mother 
Phyllis Walton 
Personal and Family Background: 
Phyllis Hatch Walton was born in 1952 in Idaho. At age 6, 
her family moved to Twin Falls where she was raised and graduated 
from high school. She has two older brothers and one sister. Her 
parents continue to reside in Twin Falls. She was raised in an 
active LDS background, which she continues to practice. Her 
father, age 63, is employed as a pharmacist. Her mother is age 
63, and her primary role was wife and mother, with periodic outside 
jobs. She reports a closeness with her parents but feel they have 
been judgmental regarding her two divorces, particularly, her 
second husband, Dave Walton. She reports although she feels close 
to her mother, at times her mother is very critical and not 
sensitive to Phyllis's needs. 
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After high school graduation, Phyllis attended Ricks College 
for one year. She then transferred to the College of Southern 
Idaho (time she attended is unknown). She then moved to Provo, 
Utah where she was enrolled and graduated from beauty college. 
She met her first husband, Richard McGregor, in Provo, while she 
was attending BYU. They married in the LDS Temple in 1975. 
Phyllis was 22 years of age. Their first child, Richard, was born 
in 1975, their second child Sarah was born in 1977. Phyllis 
reports she was very unhappy throughout the marriage. Her husband 
was very controlling, believing in traditional women's roles, and 
displayed jealous ideations. Phyllis filed for divorce in 1979. 
As previously stated, she met and married Dave Walton in 1979. Her 
children from her previous marriage resided with them. 
Phyllis's two oldest children, Richard and Sarah, now reside 
with their father, Richard McGregor in California. He remarried 
in 1980—divorced in 1988. Phyllis reports Richard at age 12 was 
in therapy. The therapist recommended Richard should be with his 
father (reasons unknown.) Sarah requested to go live with her 
father in California in September, 1988. Phyllis has frequent 
contact and visitation on major holidays. 
Evaluation of Personality and Social-Emotional Functioning: 
Mrs. Walton initially presented herself as being very 
controlled and guarded. She did warm up and became quite open when 
reassured that this writer was unbiased and needed to gather 
information for an evaluation. She was open about her suffering 
from major depression, recurrent. She has been in therapy several 
times throughout her adult life. She is currently stabilized on 
an anti-depressant without dysthymiac symptomatology. Her 
depression is biological in nature and controlled with medication. 
Phyllis describes herself as feeling good about herself. 
Her self esteem has improved over the last year since she is 
developing her potentials—attending business and accounting 
classes at Salt Lake Community College. She reports having hope 
for the future and being able to support herself and family 
financially. She reports she makes friends easily, is a good 
listener and is a good friend to others. She has several male 
friends but no romantic or serious relationship. She takes pride 
in her appearance and is well groomed. She reports the happiest-
time in her life is now, because she has self confidence• 
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Parenting skills of Mother-Phyllis Walton: 
Phyllis reports although the children are in daycare from 7:30 
to 5:30, the time she spends with them at home is quality time. 
She reads to them almost every night and they say prayers together 
nightly. They go on family outings to the park when it is good 
weather. If there is misbehavior by the boys, she tries to deal 
with it immediately. She uses spanking as a last resort. She 
focuses on the behavior, rather than the individual when 
disciplining. she intervenes when the children call one another 
names, and she discourages "talking bad" about other people. Her 
mode of punishment is sending them to their room. She and her sons 
attend the Granger 12th Ward every Sunday. She keeps the Word of 
Wisdom and also encourages the children to do the same. Phyllis 
leads music in Relief Society and is the Ward Cultural Arts 
Director. 
She monitors T.V. watching to once a week, (T.V. is located 
in her room). The children have chores, i.e. (1) cleaning their 
rooms before school, (2) taking out garbage, (3) helping make 
sandwiches for lunch, (4) vacuuming on Saturdays, (5) cleaning up 
the kitchen table past eating, (6) folding clothes on Saturdays, 
and (7) dusting furniture. Phyllis reports they do fairly well 
with responsibilities. They receive no allowance for this due to 
lack of funds. 
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Evaluation of Children 
Rex Walton, Age 8 
Ben Walton, Age 6 
Jeff Walton, Age 4 
Rex is in Second Grade and Ben is in First Grade at John C. 
Fremont School in Granite School District. Jeff attends daycare 
at the Children's Express during daytime hours. 
The boys1 mother met for parent-teacher conference on November 
16, 1989. The teachers reported Rex was doing well, both 
academically and socially. He received three A's and one B. Ben 
is cooperative, gets along well, lowest grade was a B+. 
This writer met with the children individually and as a group. 
All the children reported they wanted to go live with their father, 
both individually and as a group. Jeff, age 4, hesitated, 
reporting his mother would not let him. 
When asked why they wanted to live with their father, Rex and 
Ben reported they didn't like their neighborhood and there was a 
kid next door that "always beat them up." When asked about leaving 
their mother, they said they could visit her, like they do with 
their father. Rex said it was warm in St. George and he would like 
to live there. 
Evaluation of the Home Environment: 
Phyllis Walton and her three boys, Rex, Ben and Jeff, reside 
at 1919 Homestead Farm Lane, #2, West Valley City, Utah. This is 
a large complex of twin townhouse apartments. The apartment has 
three levels, a i bath, a kitchen, livingroom and laundryroora on 
the main, 2 bedrooms, full bathroom and outside deck on the second 
level and a master bedroom (Phyllis's) on the third level. 
The furniture was dated and worn. The rooms were clean but 
cluttered. Wall hangings were secondhand store types. There were 
many family pictures throughout the house. The walls needed 
painting and the overall appearance was clean but rundown. 
On the second level, all three boys slept in the same room 
with a double bed and single bed. Rex and Ben slept in the double. 
Jeff in the single. There was a stench of urine in the room. 
Phyllis reported that Ben wet the bed approximately twice a week. 
The second bedroom on this level is kept for Sarah, their 12 year 
old half sister. 
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Summary and Conclusions 
Both parents express considerable care and love for the boys. 
They are both invested and competent in providing parenting and 
nurturing. Phyllis is limited in the amount of time she can spend 
with her sons. However, she attempts to make the time they do 
spend together as quality time. The boys appear emotionally 
adjusted although there are limited resources available to them, 
i.e. no allowance, new clothing, etc. 
Although Phyllis has suffered major depression in the past, 
her symptoms now appear to be in remission. She is emotionally 
stable and giving to her sons. The primary concern is not her 
parenting skills. As her ex-husband reported, it is the current 
situation that is not in the best interest of the boys. As the 
boys reported, they were frightened by some bullies in their 
neighborhood. Phyllis's time and supervision with her sons is 
currently limited due to her working on personal and educational 
goals in order to adequately support herself and family. 
Mr. Walton and his current wife, Vicky, have developed a 
stable loving environment in their blended family. David Walton 
is a kind and gentle individual. The boys would benefit from 
having this type of male role model available to them. David's 
availability (working part-time out of his own home and taking care 
of his 5J month old son during this time) would be a significant 
advantage in providing continuing and consistency during the boys' 
developmental period. 
when all the evidence is taken into consideration, including 
Rex, Ben and Jeff's desire, the placement with the father, David 
Walton, would be in the best interest of the children. This 
evaluator is very much impressed with the parenting skills, 
personal growth and accomplishments of Phyllis Walton. However, 
at this current time, the emotional well being of the children 
would best be met in residing with their father, stepmother, 
stepbrother, stepsister and new half brother. 
-12-
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Recommendations 
That David Walton be given custody and primary care of Rex, 
Ben and Jeff Walton. 
That Mrs. Phyllis Walton be given reasonable and liberal 
visitation, including holidays and summer periods, when she 
is not attending school. 
It is suggested that the court review this situation once 
Phyllis has completed school and/or is gainfully employed to 
help support her family. Included in this re-evaluation 
should be the area of residence, and environmental factors, 
i.e. crime and safety. 
I also encourage that Ben, age 6, be medically evaluated for 
enuresis ("Bed wetting11), since it is possible this is 
physiological in origin, and will have an effect on his self-
esteem. 
L££cJ 
L. R. Hunt LCSW 
Licensed clinical Social Worker 
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situations, and it's easily remedied but needs to be 
evaluated. 
Q. All right. Fair enough. How are the 
children mentally? 
A. I thought that they were very well adjusted. 
Q. Very good. I appreciate your candor in your 
testimony. That's all. 
THE COURT: Anything further? 
MR. PERKINS: Yes, your Honor. 
REDIRECT EXAMINATION 
BY MR. PERKINS: 
Q. Ms. Hunt, these are both pretty nice people, 
aren't they? 
A. Yes. 
Q. So we are not involved in a situation where 
one person is a lousy parent and the other person is a 
good parent? 
A. That is correct. 
Q. So what are we primarily involved with? 
A. I made my recommendations. Number one was on 
the safety factors of the children, the environment, 
the level of supervision, and consistency of the 
parenting with Phyllisfs involvement in school. I felt 
like she was limited in terms of being able to provide 
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supervision. 
Q. So are we talking about what's in the best 
interests of the children? 
A. That's what I made the decision or the 
recommendation on, the best interests of the children, 
along with the children all saying that they would like 
to go with their father. 
Q. So they have all shown or indicated to you a 
preference as to where they stay? 
A. Yes. And I asked them all individually and 
tried to best phrase it so it was unbiased, and then I 
asked them as a group. And they all three said they 
wanted to go live with their father. 
Q. Do you have any interest, normally, one way 
or the other, in the outcome on this matter? 
A. I don't. I am an independent evaluator. 
Q. Now, I think you have indicated in answer to 
Mr. Pezely's question that you have done many 
evaluations. You have been involved in psychotherapy 
during that period of time? 
A. Yes. 
Q. Are the skills involved in the psychotherapy 
duties any different than those involved in custodial 
evaluations? 
A. No. 
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Q. So if you are qualified to do one, you feel 
you are qualified to do the other? 
A. Yes. 
Q. In your discussion of the matter with Mrs. 
Walton, Phyllis Walton, did you become impressed with 
one issue that was important to her over others 
involved in this matter? 
A. In terms of Phyllis, I felt her personal 
growth meant a whole lot. Her relationship with her 
self, other people, her children. There's been a lot 
of personal growth. 
Q. So one of the things she's pursuing by going 
to school is improving her own self-image and her 
earning ability and all those things? 
A* Yes. 
Q. And it's a valid pursuit, is it not? 
A. Yes. 
Q. Does it result in a deprivation of things 
that the children need at this point? 
A. Resources are limited because of this. 
Q. And do you know what her source of funds is 
to allow her to finance the schooling, things that 
she's been — 
A. Phyllis reported that she has a grant through 
Salt Lake Community College, and is able to support 
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herself and her family through the money she receives 
from Dave Walton in alimony and child support. 
Q. Would she be able to pursue schooling on a 
full-time basis with the reduction or elimination of 
the child support? 
A. I believe there are options in terms of 
applying for grants and applying for student loans. 
Q. Is that a concern to her, as far as your 
evaluation and situation with her is concerned? 
A. Yes. It would affect her current situation. 
It would affect her goals and her educational goals. 
Q. So she would like to not see a reduction in 
income by reason of this proceeding? 
A. That's an opinion that I am not sure I can 
really say. 
Q. Are you aware of her having any children from 
a previous marriage? 
A. Yes. 
Q. Do you know where those children are? 
A. Phyllis reports they are living with their 
father in California. 
Q. Has she indicated that she's comfortable with 
that? 
A. Yes. 
Q. Do you see any benefits for the children 
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above those that they are receiving now if they were to 
live in St. George with Mr. Walton? 
A. I think the quality of life would improve for 
the children in that rural environment down there, that 
there's a lot more open space for the children to 
explore, a lot more available for them down there. 
They would be living with a stepsister and 
brother who are very excited about having them come, if 
it is possible to live with them, and have activities 
planned for the boys. So I think there would be more 
quality time in a family environment and quality 
environment in terms of the rural area, 
Q. Would there be an increase in the supervised 
time that these boys would experience? 
A. Yes, because Mr. Walton does work a lot of 
the time in the home, and reported he does have primary 
care of a five-and-a-half-month-old son while his wife 
is working part time five and a half hours a day. 
Q. And there is a difference in the quality of 
the supervision they would receive, as opposed to being 
in day care? 
A. I think day care is a viable need and viable 
service, but I don't think it can be a substitute for 
what the parents can provide for the children. 
Q. Would it be your opinion that the children 
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would benefit psychologically and emotionally from 
having the circumstance with custody change? 
A. Yes. And one of my issues in regard to that 
is the male role model. I think the boys 
developmentally are at an age where it is very 
important for them to have a male role model. 
Q. Do you know if they have one now? 
A. Phyllis has male friends that are good to the 
boys, and the boys talk about, but I don't think that's 
the same as having a father with investment in the 
development and nurturing of the boys. 
Q. Now, there have been questions asked about 
the consulting you have done with other people involved 
in evaluations. Is this something that is commonly 
done? 
A. Yes, it is. 
Q. And does it indicate any type of security you 
might feel with regard to this matter? 
A. No. I think it is in regard to being able to 
make a good recommendation and use a consultant for 
feedback, and I felt like I was able to get some good 
feedback. I was also referred to literature that I 
read up on and, in terms of looking at literature for 
custody evaluations, that the male role model is very 
important in the other boys' lives. I think that 
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played an important part in my recommendation. 
Q. Are you comfortable in the recommendation? 
You think that the questions you have answered today, 
has there been anything to occur that might cause you 
to change any of your comments or recommendations you 
made in this report? 
A. Nothing I am aware of. 
Q. Thank you very much. 
THE COURT: Mr. Pezely, anything further? 
RECROSS-EXAMINATION 
BY MR. PEZELY: 
Q. Ms. Hunt, I gather from this report and your 
testimony that the economic situation of Ms. Walton is 
something of a concern; is that correct? 
A. I think everyone's economic situation is a 
concern, yes. 
Q. It was a concern of you in this evaluation; 
is that correct, ma'am? 
A. No, it was not. 
Q. Then I am puzzled as to why the comments of 
the resources being limited for the children, the 
furniture being worn. Why were those comments made? 
A. Now, are you speaking of — 
Q. I am speaking of your report. 
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them threats, but continued allegations that we would 
go into more discovery and continue on and on, which 
was a very highly-strung, emotional divorce because of 
the length of time it had taken to that point, I 
assumed that, based on the value and Phyllis's request 
for a minimum of $15,000, which was the minimum she 
would accept, that I would easily be able to recover 
that amount from the sale of the home to satisfy that. 
Q. Was a written stipulation entered into that 
reflected the agreement that the parties reached prior 
to the preparation of the divorce decree? 
A. No, there wasn't anything. 
Q. Do you recall when the stipulation was 
actually made? 
A. Yes. We entered into an agreement in the 
judge's chambers in order to settle the situation and 
not prolong it, and we were immediately brought into 
this courtroom. It was read in at that time. 
Q. Were there alternative plans or discussions 
as to how to dispose of the home? 
A. Yes. When we were discussing the settlement 
and the way things were, because I had a place that I 
was living and I was not in a position, I had not seen 
the home or lived in the home, we offered Phyllis the 
home full out because of her settlement, the property 
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IN THE THIRD JUDICIAL DISTRICT COURT, 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH. 
DAVID WALTON, 
Plaintift, 
-vs-
PHYLLIS WALTON, 
Defendant. 
AMENDED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. D 86 4629 
Judge James S. Sawaya 
THE ABOVE-ENTITLED MATTER having come on for hearing before the above 
Court, the Honorable James S. Sawaya, Judge presiding on June 15, 1987, 
plaintiff being present in person and through his counsel of record, Mary C. 
Corporon, defendant being present in person and through her counsel of record, 
Andrew B. Berry, Jr., the parties having reached a full and fair settlement of 
all issues raised in this action, the parties having read that stipulation 
into the record and the Court having approved the same as reasonable, more 
than 90 days having elapsed since the filing of the Complaint for Divorce 
herein, and the Court having proceeded to hear the sworn testimony of the 
parties, the proffers of counsel, and having reviewed the file and the 
pleadings contained therein, based thereon and for good cause appearing, the 
court now makes and enters the following; 
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Attorney for P l a i n t i f f 
CJQRTOlflCW & WILLIAMS 
Suite J100 - Boston Building 
#9 Exchange Place 
Sa l t Lake City, Utah 84111 
(801) 328-1162 
DAVID WALTON, 
P l a i n t i f f , 
-vs-
PHYLLIS WALTON, 
Defendant. 
IN THE THIRD JUDICIAL DISTRICT COURT, 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH. 
AMENDED DECREE OF DIVORCE 
Civil No. D 86 4629 
Judge James S. Sawaya 
THE ABOVE-ENTITLED MATTER having come on for hearing before the above 
Court, the Honorable James S. Sawaya, Judge presiding on June 15, 1987, 
plaintiff being present in person and through his counsel of record, Mary C. 
Corporon, defendant being present in person and through her counsel of record, 
Andrew B. Berry, Jr., the parties having reached a full and fair settlement of 
all issues raised in this action, the parties having read that stipulation 
into the record and the Court having approved the same as reasonable, more 
than 90 days having elapsed since the filing of the Complaint for Divorce 
herein, and the Court having proceeded to hear the sworn testimony of the 
parties, the proffers of counsel, and having reviewed the file and the 
pleadings contained therein, and having heretofore made and entered its 
Findings of Fact and Conclusions of Law, now, therefor; 
IT IS HEREBY ORDERED, AEJUDGED AND DECREED: 
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i. E*eh of ch* parties is hereby granted a Decree of Divorce, dissolving 
the bonds of matrimony heretofore existing between the parties, the same to 
become final and effective immediately upon being signed by the judge and 
entered by the clerk in the register of actions, 
2. Defendant is hereby awarded the permanent care, custody and control 
of the minor children of the parties, subject to plaintiff's reasonable and 
liberal rights of visitation. 
3. Plaintiff is hereby ordered to pay to defendant the sum of $250.00 
per month, per child, as and for support for the minor children of the parties 
until such time as the minor children achieve the age of 18 years or graduate 
from high school in the normal course of their education, whichever last 
occurs. 
4# Plaintiff is hereby ordered to pay to defendant the sum of $350.00 
per month, as and for alimony, said alimony to terminate automatically upon 
the death of the plaintiff, the death of the defendant, the defendant's 
remarriage or cohabitation or five years from the date of signing and entry of 
the Decree of Divorce herein, whichever first occurs. 
5. Plaintiff is hereby awarded the right to claim all three minor 
children of the parties as dependents for the purposes of calculating his 
state and federal income taxation until such time as the defendant obtains 
employment. Upon the defendant obtaining employment, detendant shall be 
permitted to claim the minor child, Ben, as a dependent for purposes of 
calculating her federal and state income taxation and plaintiff shall be 
permitted to claim the minor children, Rex and Jeff, for purposes of 
calculating his federal and state income taxation, so long as he is current on 
his child support obligation for any tax year in which they are so claimed. 
Defendant is hereby ordered to sign all documents to enable plaintiff to claim 
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herself and her family through the money she receives 
from Dave Walton in alimony and child support. 
Q. Would she be able to pursue schooling on a 
full-time basis with the reduction or elimination of 
the child support? 
A. I believe there are options in terms of 
applying for grants and applying for student loans. 
Q. Is that a concern to her, as far as your 
evaluation and situation with her is concerned? 
A. Yes. It would affect her current situation. 
It would affect her goals and her educational goals. 
Q. So she would like to not see a reduction in 
income by reason of this proceeding? 
A. That's an opinion that I am not sure I can 
really say. 
Q. Are you aware of her having any children from 
a previous marriage? 
A. Yes. 
Q. Do you know where those children are? 
A. Phyllis reports they are living with their 
father in California. 
Q. Has she indicated that she's comfortable with 
that? 
A. Yes. 
Q. Do you see any benefits for the children 
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work for at least that length of time. Yes, I do plan 
on going back to school and getting my CPA. 
Q. Okay. Is the CPA available at the same 
facility? 
A, No. I would have to go to a four-year 
school. 
Q. You would have to go to the university or 
somewhere? 
A. Yes. 
Q. Are you aware how much time it would take to 
complete a CPA? Is that three additional years? 
A. Three years. 
Q. Well — I should say, how much credit hours 
you have to take each quarter. 
A* No, I don't. I would figure between 
somewhere around 12 and 14. 
Q. It requires a full-time load? 
A. I'm taking 14 to 16 hours now that I have 
taken this past year that I have gone to school. 
Q. Financially, if your support is reduced, will 
you be able to continue to go to school as you want? 
A. If the support is lowered, the only thing I 
could do is go on welfare or I could take out a loan 
and, you know, then after I get out of school I would 
have to pay back that loan, which would be financially 
97 
REF. P. 13 
strapping to me for a while. 
Q. So it's very important to you that you 
maintain your income, you get full support and alimony 
at this time; is that correct? 
A. Yes. 
Q. Isn't that one of the most important 
considerations you are looking at now? 
A. It is important, not the most important. It 
is important when I get out of school so I can support 
myself and my kids. I am not putting it above raising 
my children. 
Q. I would like to go back to the stipulation 
that was entered into that you talked about. Do you 
recall where that stipulation was actually made? Do 
you understand what the term "stipulation" means? It 
is an agreement that you and Mr. Walton entered into 
that led to the terms of your divorce. 
A. We were in the judge's chambers. 
Q. And was that the first time the stipulation 
had been discussed or agreed to? 
A. I believe so. I am not sure. 
Q. And nobody had shown you a proposed written 
stipulation prior to that time? 
A. Not that I remember, no. 
Q. So it is your testimony that you don't recall 
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Q. So if you are qualified to do one, you feel 
you are qualified to do the other? 
A. Yes. 
Q. In your discussion of the matter with Mrs. 
Walton, Phyllis Walton, did you become impressed with 
one issue that was important to her over others 
involved in this matter? 
A. In terms of Phyllis, I felt her personal 
growth meant a whole lot. Her relationship with her 
self, other people, her children. There's been a lot 
of personal growth. 
Q. So one of the things she's pursuing by going 
to school is improving her own self-image and her 
earning ability and all those things? 
A. Yes. 
Q. And it's a valid pursuit, is it not? 
A. Yes. 
Q. Does it result in a deprivation of things 
that the children need at this point? 
A. Resources are limited because of this. 
Q. And do you know what her source of funds is 
to allow her to finance the schooling, things that 
she's been — 
A. Phyllis reported that she has a grant through 
Salt Lake Community College, and is able to support 
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herself and her family through the money she receives 
from Dave Walton in alimony and child support. 
Q. Would she be able to pursue schooling on a 
full-time basis with the reduction or elimination of 
the child support? 
A. I believe there are options in terms of 
applying for grants and applying for student loans. 
Q. Is that a concern to her, as far as your 
evaluation and situation with her is concerned? 
A. Yes. It would affect her current situation. 
It would affect her goals and her educational goals. 
Q. So she would like to not see a reduction in 
income by reason of this proceeding? 
A. That's an opinion that I am not sure I can 
really say. 
Q. Are you aware of her having any children from 
a previous marriage? 
A. Yes. 
Q. Do you know where those children are? 
A. Phyllis reports they are living with their 
father in California. 
Q. Has she indicated that she's comfortable with 
that? 
A. Yes. 
Q. Do you see any benefits for the children 
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WALTON V. WALTON PAGE TWO MEMORANDUM DECISION 
requires the plaintiff to pay to the defendant $2,500.00 per 
year, until the total sum of $15,300.00 has been paid. 
Plaintiff owes defendant three annual payments, for a total of 
$7,500.00. Secondly, for modification of the requirement oC 
plaintiff to pay to defendant alimony in the sum of $350.00 per 
month, and child support in the sum of $7 50.00 per month. 
Plaintiff alleging that his income has diminished since the 
date of entry of the Decree, justifying such a modification. 
Lastly, plaintiff has filed an Amended Petition seeking 
modification of custody, awarding custody to the plaintiff and 
visitation to the defendant. 
The Court finds that the property settlement of the parties 
as read into the record at the time of entry of the Decree was 
negotiated at arm's length, without any mistake of fact, and 
without fraud and misrepresentation on the part of either 
party. It is the opinion of the Court that the property 
settlement should remain unmodified, and that defendant should 
be awarded Judgment against the plaintiff for the present 
amount now due in the sum of $7,500.00. 
It is the further opinion of the Court that no facts 
indicating a substantial change of circumstances has been shown 
by the plaintiff which would warrant modification of custody of 
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